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 �� ������� ���� �� �	 !" #$	%&�� '�( �	 �!)�*�� +&�,&� -�.	 /��.� 0'�12�,�3& �4�5

�" 6��*4�  72&��2���" �8& 95 �"� �&:3; �,5 '� 9<5�� 2��  �� �� '� -�*,1 '�3*5 2��� . -	35 ��

'�(  %!& . ��.�3& �=> ��3?� . -%!@&� 	�A�� 06��*4� �� 9!).� ���B" .2&�?D 	 !" �� /B( �$

��.��� E�<*&� FG5 �	 �H�I . J��A� 9H�3� E�B&	 95 .	35 �3?D /4�	 95 9*4����& ��$  ���$

0��.�� ��  E�� �	 �!)�*�� %!&. �	 6��*4� �� '�2" '3&�( K!).�1474  +M� . 2!�� N�3O� 95

 K�� �	 .�?!� ��$�3?D �� �P� .2&	�=& ��5 �� 	34 6��*4� �� Q�8& 0'� �� 2!R<� 95 �$�3?D �@�	

 E�� �	 �� 	34 J�S��*4� �� ���T� 9S3U3" '3&�( K!).� 9D 	35 '�*,R@&� 09�!"�1624  N�3O�

.	3T&  N)�( �	 9D 	35 -��	�� ���OV&� . ���W �� �5 ��*B" 6�*G" ���OV&� �� �2*5� �	

�" �XS� 6�*G" 95 0��!*"� #*,!�  '.�( �	 6�*G" �H!B; �� '2� 9*4��� �!T�� 95 �5 �"� 72�

 ��$�3?D �&3�D ����3P� . ��.�3& .2� '� K�%@��> 6�*G" ���OV&� �� Q�8& 0�2H5

" J:��� '3YT$ 0�*H�I �� Q�8& ��3<� . �����5 '3$�" 0����.�� ��$�3?D . �P��"� -2V*

 .��� 9*��1 '�( 2�Z E3; �	 6��*4�  

 :,()�2 ��34 � �� ���B" 0�!)�*�� %!&. 0��3?� ���B" 0��!*"� Q�8& 06��*4� '3&�( 9�!?!�

.6��*4� �� 0�*H�I ���?!� 06��*4�  
                                                             

1 .#( -�@?&�	 ��P� �!P)�" [3<� -.�1 ���	�*�� .(shshobeiri@yahoo.com)   
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��(5�  

� �$ �	 E3TH" �3; 95 9D ���S3U3" �� �P��" 9>3� '� 95 �?$._  9<5�� �5 ������ 0	3�

9?�� . 63U3" �" '� �G���� ��$ -��� �	 �"� .2��5 F$._� �� �� 95 ` �$  �3V" 9D ���=&� -_�.

�RI� �" '�2�Z.	 �G���� a��B" �!T$� ` ��� 63U3" b� �	3>. 9c,R� '��  ��.�" . 	3�

95 �)�T>� �T& ���=��  72��T& �	� �� NRX" �� 2&�3� �	��� 2��3� 95 0aVB" 9YG���� 95 9H>��" �5 ����

�" 95 063U3" b� ����� ����5 . 9H)�X" �5 .���� ��	 '�3� �" �534 /P� /�:	 95 '�3�  ��!1

dU3" �� �$�1� �5 0-. S 95 .	�5 �� eR*G" ��.	� E3; �	 63U3" '� 9H�3� . ��!1  . ���3" ��$

	 63U3" '� '3"��!� '�2�T?�2&� e)�G"-�.	 E3; � �" 0�G���� J.�c*" ��$  '31�&31 �&�B" '�3�

 �G���� 95�A� 9D ���A&� �� K!�YT$ .	3T& f��G*�� . e?D �=&� � 5: �� �(	 95 �� �c,R�

N���" �� �P� -�� K��� ���� �=> �RTS ��$ �" g3,V" 9��8& b� ���"��  -	�c*�� �5 0	3�

�" ��*?!5 �)3=� �5 ����� �� ���%5� '�3� 9��8& �*��	  �HB�" 0����� .2!A�� �� �c,R� ��$

�" '� bTD 95 9D ��� �!(	 h�*B,& �&�%!" . KiTX"  j���� �5 ��*?!5 '��!T;� . ���3*�� �5 '�3�

.	�	 [3� k��� �	 /�2H� �3� 95 �� K$W . ���4�5 9R5�<" 95 k��� �	 l��c� .  

P)�" -�3� �	 �G���� J�H)�X" 0�(3<� '�12�,�3& �4�595 �� ��P� �!  �4��� ���5 -_�.

�" 2�"	3� . 2!c" ��� /�:	 95 '� �&�B" ) :2�&�	Drahos , 2002: 13(  

1/!RV� �� ���!,5 . -��� �B; �	�O*(� ��$  '3YT$ ��P� �!P)�" [3<� �&�B" �� ��

 ���B"»-2��� ����1«1 /!RV� . 9�%A� �5 �P*" �P��"� [3<� �	  b� '.25 .��� �	�O*(� ��$

,5/!RV� K�� �� ���!  E3; �	 �?5 J�!5�A� . ���"� d"�> J�S ;� 95 9*,5�. �	�O*(� ��$

 K�� #<� . �VI 02��5 �*?!5 J�!5�A� . J�S ;� K�� 9Z �$ . ��� .� �12&� �	�T*" '��.	

9��8& �" oG?" �*?!5 �$ K�� ���5 #=" �2$�� ����� ��� �=�25 .	3� /!RV� 9&31  .��� �$

3T& '�3�S 95 9H"�> ���?!� aS�5 h�H(�. ��P� �!P)�" �� ���T� �RH� Q�8& ��� 9D E�p� K�� 9&

�" J2"���	 �	 �S�T*>� �"3TS -��� . ���T� K�� �� �I�4 �?( l<� /TS �	 9P��� �� 	3�  �$

-�=5 �" 2�" ����5 2�"��!& '� 95 ���� 02&3� .��� �G���� /Oc" . �!(	 ��$  

                                                             

1. Utilitarian.  
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2�.� �	 #=" ���%5� ����� . 9R!�. . �&�"� �����  J:3V� �4��� ���5 N���" ��

 /���" �4��� K!�YT$ . ��P� �!P)�" -�3� �	 9*�� ��D 95 J�� XI� %!& . �$	�=& �"3=c"

 . ����� E3; �	 ��P� �!P)�" [3<� eR*G" ��	�O" . 	�H5� ��*,1 . 	�A�� �A��2�

.��� 9H"�> �	 '� �A��2� ����� �@&3@Z  

3�B" �4�5 �B; . 9"�	� ��P� �!P)�" [3<� 0+D��" �G���� #,!)�����" '3YT$ �c,R� �&

9��"�� d"�3> �	 9H�3� 9R��" �" ����� �� -	�c*�� .��� '2� �*H�I 9R��" �� 2H5 ���	  2&�3�

K�� �c& �� J�Br� ���5 .2��5 2�"	3� �c,R� �&�B" 9&311  

� 2��3� ��P� �!P)�" �G���� a��B" '3"��!� �!<V� K!�YT$) :	��	 E�B&	 95 �� ��Ibid. p. 

14(  

1�" 9D ��� K�� �G���� J�H)�X" 2��3� �� �P� . �1_�. �5 J.�c*" ��$	�34�5 '�3�  . �$

 09&3T& '�3�S 95 .	�D -2$�?" eR*G" d"�3> �	 . ����� E3; �	 �� ��P� �!P)�" [3<� s�I.�

Q�8& �� ���!,5 ��.�� �	 t��� �(3<� Q�8& s 4�5 �(3<� ��$ '	�D 	.2V" 95 ��*?!5 /��T� 0

Q�8& 9P��� �� 2&��	 ��P� [3<� E�<*&� �!R5�( 9B�> �5 -. S ��.�� ��"�u ` �".� ��$  ��$

9B�> t��2� 95 0�	�O*(� '�( E3; �	 �� [3<� K�� �3�H" . �( 4� ��$  �!T�� 95 �$

9*4��� D 9)3<" K�� 95 '3,D��3R@&� ��$�3?D 9D ��� �)�� �	 K�� .2&�9*��	 ����S �*T   .

9B�> l<� -	�	 ���( 	34 9>3� '3&�D �	 �� [3<� K�� �	�O*(� ��$ .2&�  

2�" g3,V" ��P� �!P)�" [3<� �c,R� �&�B" ��!@!� ���5 ��� �HB�" ����� .  �5 .	3�

9!).� J�=!>3� �� K*��� �$�1� KTU 0����� bTD   �!P)�" [3<� Q�8& +!�v� ���5 9D �c,R�

� 9w��� ��P�eHU �� -2!A�� ��.�"� t��� �c,R� �&�B" �5 �� �=&� 0��� -2 Jx3( . �$  K�� ��$

95 �&�B" .2&	�1 ��P�� �534  

 �	 9D ���A&� �� ��*�3& K�� �	 �G���� a��B" -_�. -�@��> . �!T$� 95 9>3� �5 0E�� �$ 95

�" 9)�<" 9RI3�  #=" ��	�O" �� �P� '�3�S 95 6��*4� �� 9YG���� �� 02A�1 �!P)�" [3<�

                                                             

1. Ibid.   

D
ow

nl
oa

de
d 

fr
om

 q
jrl

.c
m

irq
.ir

 a
t 2

3:
07

 IR
D

T
 o

n 
T

hu
rs

da
y 

M
ay

 1
9t

h 
20

22

http://2.188.15.35/article-1-77-fa.html


 »122«                           �����/�	
�� � �� ����� �������7����/94 

�" 	�� /!Oc� 95 ��P�  ��P� �!P)�" [3<� Q�8& �RI� -�@*��4 9D ���A&� �� �"� .	3�

�" �5�� ��$�3?D .	35 2$�34 �$�3?D K�� 95 	.2V" aV5 -���	 02��5  

 ���� �� �	 !" #$	%&�� '�( �	 �!)�*�� +&�,&� -�.	 /w�.� 0'�12�,�3& �� �4�5 9Z�1

�" 6��*4� �� ������� ��) 2&��2Mossoff 2001: 3-4 y��2" . d5��" 95 9H>��" �5 �"� 0(

�" �8& 95 �G���� �&:3; �,5 '� 9<5�� 2��  0Q3=c" K�� -���	 �	 �V"�,� y2&� �5 . -	35 ��

'�( �� �� '� -�*,1 '�3*5 2��� �w%> y�	 ���5 K���5��5 .2&�?D 	 !" �� /B( �$ �!TS . ��  ��

.	 �� �� aV5 K�� 063U3" 6��*4� �� �� ���T� '�2" '3&�( K!).� N�3O� '�"� �� '�*��5 '��

�" �� ��� N!��� 95 �&�"� -�.	 F� �	 . 0#$2c$ '�( �	 '�*,R@&� �	 :#��!1  

1.  '�*��5 '��.	 �	 6��*4� ��  

2. �X�. '.�( ���� �� 	 !" �� /B( E.� '�( �� 6��*4� ��  

3. '�( �� #A�� '�() �X�. '.�( '��.	 �	 6��*4� �� (�	 !" #$	%&��  

4.  #$	%&�� �� #$	��=Z '�() '�=> �	 6��*4� �� '3&�( K!).� . +&�,&� -�.	

(�	 !"  

5.  E�� �	 (�)3�3�") ��OV&� 2U '3&�( K!).� �� -	%&�� '�( �� +!R@&�1624  

6.  E�� �	 +!R@&� 6��*4� �� '3&�( K!).� . #$2c$ '�(1624  

1��"*�� � ��� �� � !"#  $% .  

 95 9H>��" �5�"�	 '�*��5 '�&3� �����  0��.�� �;��" �� �4�5 �	 '�"� '� �	 9D #!5��

Q�8&  �5 ��*B" ���$»��.�3& -%!@&� 	�A�� . ��3?� «.���	 	3>.1  9D �	���� 0{��� K�� �5

-�3� �	 ���P*5� ��r� �R4 . 6��*4� 	�2H*�� . ���&�3�  . ���T� 	�3" 02�*��	 �	�5��D ��$

�" ���( ��3?� �*��1 9H"�> ���5 9D 2&�.� 	3>. 95 �� 2�2> ���r� 	34 ��$W 9( 4 J�2( �5 �� 2

�" �����	 �� ���	�� 0'�@T$ �5 '� ��?�� ���� �	 . 2��5 2!c" K�25 . 2&	�D  NB� 9R!�.

 �"3TS -��� F��%�� �" �T�2( .2&2�  '3�D�� 6��*4� �� ���T� �	 9D ��B*H" . g3*P" 2�� K���

                                                             

1.http://west.thomson.com/store/relatedpdfdownload.aspx?file=126936_2005217_2
12950.pdf.  
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 0-2!�� �" ��	 95) ��� 	 !" �� /B( E�� 2O&�� 95 j35�"Prager, 1952:34 -2�,�3& .(

{3w��r� �&�&3�1 �" �&�&3� |�3" �� /<& 95 ) 2,�3&Klitzke, 1959:615 �	 9D (»+���B!�«2 

/TA� 95 9D �!)�*�� g3�> �	 '�&3� �&�*��5 �=�  �3& . F!S 95 '� Q	�" . 	35 -�=� ����1

�" �&�.��� �!T$� �� 02&	�	 �%M�� �� 	�}�( �$ '� N>3" 95 9D 	3T& dU. �� �&3&�( 9<X�" '� #D

�" 	�=�?!� �� ���P*5� . 2�2> h "�D ���) ���� �� ����!� E3"�� 9D  �G� ���OV&� �� 0	�	

�" ���(�5 .� ���5 E�� b� J2" ���5 '�  95 �B(� ���� ��3?� NB� ��D K�� 	35 �=�25 .2�

�" ��2�2> J�S��*4� 	�A�� �) 2Rich. 2004: 217-224.(  

 ~ XI�»�)3�3�"«3  ���H" 95 9D)»�.�� ��OV&� «�"  '�*��5 '�&3� '��.	 ��1	�� (2��5

 E�� 	.2� �	 �� '� 3X��� ��5 K!).� ���5 9D ���347 ) ��� -	�5 ��D 95 	 !" �� /B(Rich. 

2004: 227 ��XS� �5 -. S '�*��5 '�&3� �	 .(»���OV&� ��!*"� « ���5 06�*G" %M�� K��*=5

�" 9*��1 �8& �	 �	�S %��3> 06�*G" ��$%M�� �@�	 ���5 . �3OG" �� ; f��  2�

)Klitzke, op. cit. p.618.(  

) ��� -2� d(�. 2�	�� 	�3" '�"� '� �	 Q�8& K�� 	3>. /I� h��!4� 9Z�1see Vishwas 0(

s�I �" �RH� -�.	 �5 -�.	 '� 9,��<" �5 0J�=B� K�� �� �8& � '�T$ 9D 	�5 �� 9*P& K�� 95 '�3

 ~3U. 95 %!& 6��*4� �� ��.�"� 9*��?!� . '�2" K!&�3( �	 F!� E�� ��%$.	 ��%!@&� Q�8&

�" -2$�?" �" ��3<� �S	� K�� . 	3�  �P�	%& 9X5�� �&�,&� �H!B; �5 6��*4� �� ���B" 9D 	3�

�T& . ��� 9*��4�5 '� �� . 9*��	 l<� �� �� K�� ��B*S� '�3�  2�Z �	 d"�3> '2� �*H�I 95

) 	3T& 2�*," �!4� '�(Bugbee, 1967: 101-105.(  

 3X��� 0'�( .	 ���1 �� 2H5 �"� 02� '���. �RD 95 	 !" �� /B( 2O&�� �	 �&�*��5 �=� K��

) �4�� ~�X" �� '�S�*G" 95 ���OV&� �� ��XS� Q3=c" �@�	 ��5 �&�&3� 2�T?&�	Klizke, 

op. cit. p.620)� .( �� �4�5 %!& . '�*��5 '�&3� 9*��1 '��.	 �	 �3=?" �8& �5 �. 9*B

                                                             

1. Athenaeus.  
2. Sybaris.  
3. Monopoly.  
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{3"�	3M!$ 9RT> �� 0	34 '��I�H"1  �;�4 95 2��5 '�c��D . '�S�*G" �T$ 2&	35 2<*H" 9D

��.�3& e?D . �$  e)�G" �RD 95 02���T& �����	 9RI . -%��> 0��� 2!c" 9H"�> ���5 9D ���$

S� �5 /!)	 K�� 95 3X��� .	35�" �c)�G" �5�(� 	�A�� . -%��> ��X  �"� K�� .� �8& 95 9D 2���.

 NB�»9?�2&� . K$W -�@��> . Q�<" K*��� E%�� «�" ) 2�Rich, op. cit. p. 109.(  

2�9*� ��!� .�:' �� ,�;)� <�  �!� .  =�� � !"#  $% .  

{2!T��� '�"� �	2 �U��� b�%!� 0'�	 -��*� . s3,R!� 0'�	 3� '��.	 {��� '�*��5 '�&

9�!"� �	 �T=" J�S��*4�  #$ Q� . '�&3� '�$��	�� . ��3!� 63(. 95 �����	 . �"�8& ��$

�" ���( 	34 -_�. 9>3� . ��3?� 	�3" �� '�S�*G" 9*�3!�  K!*&�*,�D 9&3T& '�3�S 95 .2&	�	

E�� �	 9D Q� �3;��M"�  ��$280  ��337 �" �"3P� 	 !" �� +� �@*H�I �� ���!,5 0	�D . '�

95 0'�S�*G" 95��� '�12&��� . '����; -_�. /c( . '��2�=" 0�@�> ��$  �"�T� �� �� '����

) 	35 -	�D s�H" �2&.�=� e���. . e!)�P�Klizke, op. cit. p. 616.(  

 �� 03X��� ���OV&� 2U 2��<S �!rv� �V� �3�$ '�*��5 Q� . '�&3� K!&�3( 0K�� 	3>. �5

�!$ �=&� [3<� . '�S�*G" �T& /TS 95 �(3<� ���T� 9&31 ) 2&	�.�Nard, 2006 �c�� �*� .(

 [3<� Q�8& �	 ��4 -.�1 �� oG� �5 (�)3�3�") ���OV&� ��!*"� ����(�5 �� �"3TS ��>%&� .

3&� ��3;��M"� '�"� �	 9D 	35 -2!�� �2� 95 Q�3  E�� �	483  �� ��!13R> �3*�	 �. 0�	 !"

 3�) . ���OV&� �� 9&31�$ ��XS� 95 �5�� �3;��M"� 9D 	3T& �	�I �� �����!*"� �� 9*�	 '�

) 	35 -	�	 '�S�*G"Ford, 1947:25 9D 2� NB� '�S�*G" �� ���T� �� Q� K!&�3( ���		34 .(

 �� 	34 '�B!(� �*H�I J:3OV" . ��r� 0�*T��%" 9&31 �!$ '.25 2�&�3*5 '��@*H�I . '�&�1���5

).2���T& /H> . 2!R<� Frumkin, 1943: 13 95 �� �2����34�& ��r� ��D K�� 9D 	35 �U�.�� (

                                                             

1. Hippodamus of Miletus.  
2. Archimedes of Syracuse (Greek: Ἀρχιµήδης) (c. 287 BC – 212 BC). 
3. Zeno.  
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95 2�2> J�S��*4� ���5 -%!@&� 9P��� 9RT> �� 7���	 -��T$  . ��.�3& ����5 . 	�D FD.�� J2�

.2� 	�,D ��P*5�1  

3(,�;)� @A�B
�C �!� �� @-�C �!�) �9*� ��!� � ��� �� � !"#  $% .  

95 J�S ;� . y��2"  ��2*5� �� -2&�"�>'� �X�. '.�(  . �!(	 �R!RV� '�3*5 9D �,!& '��Z

 �OS '� �	 '�S�*G" . '��@*H�I �� ���T� -3V& . ��.��� . �H�I ���?!� �!HU. �� d"�>

'�T$ . 	�	 9w���  9D 9&31»'3B!1 	��.	�«2 j3<� . j�XV&� 	34 g�*D �	 �,!R@&� |�3"

Q.� ��3;��M"�3 �5 '�2�T?&�	 Q3TS 	�<*S� 0-2� �.�	��  0��P� ��V) �� '��.	 K�� 9D ��� K��

��� -	35 ��.�� ����� �	 ��������P*5� . ��.��� 	3D� �OS . b���� '��.	 )Liebescheutz, 

2003: 104-136 �5 9D ���	 ���( 3X��� 2��<S 2�2� �!rv� �V� '�"� '� �	 ��.�� 0-. S 95 .(

»	35 e)�G" 9H"�> ���5 2!c" . �	�5��D d���I . �$��$ .« �!4� J�<!<V� 0K�� 	3>. �5

7��� -	�	 ���( 2�	�� 	�3" �� '�!���.�� K!5 �	 �.�5 K�� 	3>. '�2�T?&�	 )Cantor, 1993, pp 

228 – 229�" '�?& �G���� 2$�3� �4�5 ���� ( 9S3TA" 9D 2$	 ���?!� �� ��  �P!�P� ��$

K�� .��� -	�*�� [�c�� -�.	 K!T$ �	 #=" . 9*,>�5 ��!,5 ��� . 9�!"� �	 J:3V�  �cR*G" ��$

'�T*4�� . 	�5 0g� 0���.�?D 0�>�,& �H�I /!B( �� .��� 9*��	 ��*,1 ����  

9&�?& 0�X�. '.�( l��.� �	  �4�5 �	 '��@*H�I �� �(3<� ���T� ���2*5� ��$

���T� K�� �"� 72� �$�� ����.�� ��$�3?D  9D 	35 9*P& K�� 95 �!��,� . 9>3� '.25 �$

�5 6��*4����T� 63& K�� .2��5 .� 95 g3,�" . �@*H�I 	34 ��.�3& . �!( 4 E3OV" 2�  �$

 95 Q3�3" ���OV&� ��!*"� ��XS� N)�( �	 �*?!5»%!?&���«4  �>��4 '��@*H�I ��3?� ���5

��.��� E�<*&� �=> 	35 �3?D /4�	 95 �$�3?D �@�	 �	 	3>3" ��$ )Walterscheid, 

                                                             

1.  ~ XI� '3YT$ J�� XI� �4�5»%����!1 �) «Plagiarize  J�!5	� ����<5 �� ('��@�	 ��P� ��r� �(�� =

: ~ XI� 9*��� �!!�� /P� . -�.	 '� ��H� �OS '� t��� ��!�»Q3!1 � )«Plagium�" ( ) .2��5Bee, 

1976: 13(.  

2. Edward Gibbon.  
3. Decline and Fall of the Roman Empire.  
4. Franchise 
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1994: 697, 702& '�3�S 95 .(9*�3& �	 ����.�� 	�@&�=> K!"�A�5 9&3T  '�?&�;�4 	34 ��$

 E�� �	 9D ��� 9*4��1100 '�12��D2!)3� �� 9&:�� ��!*"� �4� /5�<" �	 #!R��.� -��	�� 0

 95 �� J�>3,�" '� �� -	�c*�� ���OV&� �� 02�*��	 9Z��� ���@&� �	 �I�4 �VB� 9D 9Z���

�" ���1�. �=&� 	3T& )Frumkin, op. cit. p. 15 E�� �	 .(1236 -��	�� Q3� ���$ 0

0'�*,R@&�1  95»�B"3)3D �*&�� .	 +�3��&35«2 -_�. �� 09,&��� .	�35 9<X�" ��	�=�  95 ��

 .�TR( �	 '�"� '� ���@&� 9*4����& b!�P� �� ���OV&� -	�c*�� ���5 E�� -	��=Z J2"

) 	3T& �XS� '�*,R@&� BUGBEE, op. cit. p. 14.(   

T!& �� 95 . 	3T& ���� ��.�� �	 �� �2�� 95 .� 2&.� �H�I . J��A� 2H5 95 �X�. '.�( Q.	 9

95 0��P� �!P)�" [3<� Q�8& '� J���3"  �	 .	�D �2!� ��*?!5 9H�3� 06��*4� �� -�3� �	 -_�.

 F��%�� . ��.�3& �� ���T� . ��3?� ���5 0���	 ��*?!5 �&.� J��A� 9D ��.�� �� �<;��"

> ��� F&�	 �� ��.�"� 6��*4� �� '�2" Q�8& �5 9*B)� 9D 2� -2!?�2&� ���$��P$�� . �!5�2� 09H"�

 �	��� 9RI�� 	�D��D . s�2$� 0��B" ��V)) ���	Robert, 2014: 2-795 .(  Q	�" 9&3T& '�3�S

�R" -�"� �	 0�!)�*�� %!&. 9<X�"  	�3" �� ��.��� ���?!� . �<��� J�.�U ��5��	 �� 9D 2&	35 ���$

 E�� �	 .2&	35 -	�	 ���( F�34 9>3�1332  Q�& 95 �S�*G" {2�=" 95 %!&. �"3P�» 3i"3)3���5

	�.«3 -	��.	 Q�. 9)�� g�!�� ��*,1 . �4�� �5 ��B" .� 2=H� /5�<" �	 �� �� �	�5 ��$   9<X�"

) 	3T& �XS� %!&.BUGBEE, op. cit. p. 15 95 ��@�	 ��$�3?D �	 h B( 6��*4� K�� /I� .(

. .	��� 	��. %!&. 95 -3!� K�� �5 �� ��.��� K�� 	35 	2I�	 �(. '� �"3P� . 	35 -2"� 	3>  

�T& ���T� �).	 �3� �� �&3&�( . �(3<� ��V) �� 9D '�S�*G" '�"� '� �	  /!)	 95 02&2�

 �cG" ���5 �� ����. � � 02�*��	 '�?��S��*4� 95 j35�" J�S ;� ��?�� �� 9D ����$

� F&�	 '	3T&�" /TS 95 	34 ��  '��@�	 95 9P��� '.25 �� 	34 J�"3RH" �,5 9Z . 2&	�.�

�" �31 95 	34 �5 02&��� /<*�" ) 2&	�5Frank ,1944: 109-111 NB� ��D K�� 	35 �=�25 .(

                                                             

1. Henry III.  
2. Bonafusus de Santa Columba. 
3. Bartolomeo Verde.  
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�" 9H"�> ��� �$�1� . F&�	 �X� ���?!� Q2S . 	3D�  �38�" 95 �OS '� '�TD�� .2�

-��Z H)��3*�	 . J���<" 0�?�2&�/T  ��?�� ���5 '��@*H�I . '�S�*G" ��3?� �=> �� ���$

 �B!D�� #*,!� �� -2�	�� /P?" /� ���5 �38�" K�25 .2&	3T& �	�I '�?��"3RH" . J�S ;�

»J���!*4�«01 »�$��	�� J���!*"�«2  .»J���OV&�«3 ) 2� -	�c*��Ibid #*,!� K�� ~�� .(

:��� ��� J�V!U3� 2�"��!& -2!Y!�  

1 @"+)* .»# �A����C F ��)":«  �PRT" E.� oG� '�3�S 95 -��	�� �RD �3; 95

-	�*,1 J���!*4�  . �c� �=> �	 h�"3TS 9D J���!*4� K�� .���	 	34 �!TD�� E�TS�� �=> ��

 �!HU. Q S� 0�RI . ��> Q S� '3YT$ �	��3" /"�� 0	35 9H"�> �"3TS �)�O" ���S�

dT> �3*�	 0�3?D �	 ����XU� . ���3S ��.� -�1	�	 +!�v� . J�!)�"  -. S .	35 �"3TS ��$

�!&3O" �� 	34 J�"�2(� . �$��D E�B( �	 �. 0K�� �54  -��	�� K!�YT$ .	35 ��	�34�5 /"�D

�" -_�. J���!*"� . Q�P�� 0��4 �I�G�� ���5 �	�3" J�3I 95 �,&�3�  95 Q3�3" ��» ���

t) �. «&3O" 0J���!*4� K�� 9S3TA" 95 .	�!@5 �8& �	�!  0J���!*"� ��XS� ���&�3� . �$

 h�� XI�»�$��	�� ���OV&� J���!*4�«5 �" 9*c1 .2�  

2 :.�)"�  @"+)* .'�T$  ��XS� '�P"� 0-��	�� ���OV&� J���!*4� �� �P� 0���1 9D �3;

»��4 ��G�� 95 ��!*"� «9?�� ��V) �� .	35   ~ XI� 0�3�)»Privilege « .	 �� �B!D��

 �c)»Private « .»Law « ��»Private Law « ���H" 95 9D ��� K!�: �	» '3&�(

��4 oG� -_�. «�" �" -��	�� 0#*,!� K�� N>3" 95 .2��5  ���5 �	�3" J�3I 95 �,&�3�

-_�. J���!*"� �=&� ���5 . 2�D dU. ��4 �����<" ��G�� �4�5  K�� .	�!@5 �8& �	 �� ��

-��<" 9H"�> �"3TS �)�O" �c� �=> �	 �*?!5 �$  �=> -��	�� � � 09&3T& '�3�S 95 .	35

��.��� E�<*&� �" 9H"�> ��� F&�	 F��%�� N>3" �3?D /4�	 95 3& ��$  0��D K�� ���5 9D 2�

                                                             

1. Prerogative.  
2. Privilege.  
3. Monopoly.  
4. Immunity.  
5. Royal Prerogative.  

D
ow

nl
oa

de
d 

fr
om

 q
jrl

.c
m

irq
.ir

 a
t 2

3:
07

 IR
D

T
 o

n 
T

hu
rs

da
y 

M
ay

 1
9t

h 
20

22

http://2.188.15.35/article-1-77-fa.html


 »128«                           �����/�	
�� � �� ����� �������7����/94 

 J�2( . 	35 -	3T& dU. �>��4 '�&�1���5 �� ��H5 ���5 �I�4 J���<" . J���!*"� -��	��

�" E�TS�� �=&� �� ���T� ���5 �� 	34 �$��	��  �P� .	3T& '3&�( dU. 0J���!*"� K�� ��

»�)3�3�" «�" -���� '� 95 h �W 9D 	35 .	3�  

3:�H	C	�� @"+)* . »�)3�3�"«1 ���H" 95»�.�� . 2��4 �	 ��OV&� « 0KG� �@�	 95 .

 J���!*"� �� �P� .��� Kx!H" ��G�� ��	 �	 '� ���A� E�*�D . ��4 ��:�D J��A� ��OV&�

 '�S�*G" 95 -��	�� ���XS� #=" 	35 -��<" K�� dU. 0+&�,&� -�.	 �4�.� �	 �>��4 '�&�1���5 .

6��*4� 2�2> ��$:�D ���A� E�*�D '� {��� �5 9D  J�3I 95 ���	��. 2�2> ��$:�D �� -2�

�" ���( �=&� ��!*4� �	 ���OV&� .���1  

�T�2( 0'�*,R@&� �3?D �	  �@�	 95 �	��� �$�B� '�S�*G" 95 ��!*"� ��XS� /P� K���

"� 9<X�" b� �	 J��A� ���OV&� ����2" . E�*�D �=> �>�� 95 9D ���	 �$��	�� J���!*

�" -	�	 ��4 :���	 	3>. �$��	�� 9"�& ��!*"� 63& 9� 0�3?D K�� �	 .2�  

1 95 Q3�3" 0�*�XR� 9"�&��!*"� .»����Z E��.�«2   

2Q3".�=" . 9*,5 �T�� 9"�&��!*"� . -2�3  

3 -	�?1�� �T�� 9"�&��!*"� . 95 Q3�3" 0��5 .»�����«4   

9"�&��!*"� Q3".�=" ��$ �" -	�c*�� ���$�> �	 (Q.	 63&) -2�  . ��3"� 0s2$ 9D 2�

6 ;�  �.2I �� s2$ 9D �)�� �	 0	35 	.2V" . ��4 ��G�� 95 �&���» -	�?1�� 9"�&��!*"�

(����� ��) « . J�S��*4� .	35 9"�& ��3*V" 95 �B,& Q3TS '	�	 �$�1� . ��3"���.�3&  ��$

�" Q�A&� -.�1 .	 l�3� h�B)�� 0��.�� �;��" �@�	 2�&�" 0+!R@&� �	 �*H�I  :2�  

 	3>3" ��� F&�	 . -	�D J�>�=" �@�	 ��$�3?D �� 9D 2&	35 �>��4 '��@*H�I E.� -.�1

�" -��T$ 95 	34 �5 �� �$�3?D '� �	  N)�( �	 9D 2&	35 �R4�	 '��@*H�I Q.	 -.�1 .2&	�.�

                                                             

1. Monopoly.  
2. Royal Charter.  
3. Letters Close.  
4. Letters Patent.  
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 J !P?�'�"��� . #A,�"  95 Q3�3" �OOG� 9*���»s��I� « ��»�$2R!1«
1

  �!)�H� 95

�" ) 2�*4�	��Devaiah, 2004 .(  

 95 �>��4 '��@*H�I ��3?� 3� b� �� 0'��@*H�I 9*�	 .	 K�� �� ���T� 9!).� 9c,R�

	�A�� 95 �R4�	 d���I '�B��I N!��� �@�	 �3� �� . 0�3?D /4�	 95 f��4 �� ��.��� E�<*&� 

��.�3&  ��$��!*"� K!).� �� �P� .	35 9H"�> ���5 �	�5��D 2!c" ��r� �R4 F��%�� . �*?!5 ��$

�Br �$��	�� 9"�&��!*"� 06��*4� �� ����� �	 -2�  E�� �	 %!&. -��	�� 9D ��� ��1323  ��(� 95

»+P!&3�3� +&�$3>«2 g�!�� Q2�1 -�@*�	 63& b� 6��*4� �=> 95  	3T& �XS� KD

)Granstrand, op. cit. E�� �	 %!& '�*,R@&� �	 .(1324 N!��� �38�" 95 Q.	 	��.	� -��	�� 0

�Y&2H" J�>�="  ���!*"� 0�3?D /4�	 95 '2H" f��G*�� ��.��� E�<*&� . +!R@&� 95 �&�T)� ��$

) �4�� ���(�5 �=&� ���5 ���OV&�DRUID Summer Conference 2003 on 

Creating, Sharing And Transferring Knowledge.(  

����� �� ���!,5 �8& 95 0�=@&�.  �� -�3� �	 ��P� �!P)�" [3<� �G���� 9?�� 0'�,�3&

�" ��5 ` �	 !" #$	��=Z '�( E.� 9T!& ��H� ` �X�. '.�( '��.	 �4�.� 95 6��*4� ) 		�1A 

History of Patents and the Basis for Claim Construction E�� �	 .(1331 0

�	��9(�. 0Q3� 	��.	� '�*,R@&� -�  95 Q3�3" ��»����� 9"�&��!*"� « �>��4 -2���5 �@*H�I 95 ��

�TD '�> Q�& 95 ��.2& � 9<X�" /$�3 ) .	3T& �XS� David, 1992: 23 NB� K�25 �� K�� (

E�� '� �	 9D 2� -	�	 .� 95 {�B) 2��4 �� �� �,!R@&� '�2&.�=� 0-��	�� 0�$  d�" �>��4 ��$

	�D /4�	 �	 ���D F&�	 . oOG� '�2<� �"� .	�!@5 �&.� �>�,& �R4�	 d���I �� 	35 -

 '� �5 �� -��	�� 0�@�	 �3� �� �3?D f��4 �	 �>�,& ��� F&�	 	3>. . 3� b� �� '�*,R@&�

 �����*�� �3; 95 0'�*,R@&� /4�	 95 �$��" f��4 �� �>�,& �u3)3�P� E�<*&� �38�" 95 9D ���	

:�D 	.�. �3A"K���� .2$25 �>��4 '��@*H�I 95 �� �>��4 ��$  E�� �	 .�1331  9"�&��!*"�
                                                             

1. Guilds. 
2. Johannes Teuthonicus.  
3. John Kempe. 
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 ��(� 95 �����»'�> �TD « 95 �� 	34 9��� 	3� 2=H*" %!& �. 9P��� 95 j.�?" 9*B)� 72� -	�	

) 2��T& /<*�" �=&� 95 �� ��� 2�2> F&�	 K�� . -	�	 ��3"� �,!R@&� �@*H�I '�2&.�=�A 

History of Patents, The Basic for Claim Construction ��H� 02H5 E�� t�� .(

 E�� �	1336 �XS� 9"�&��!*"� K�� 0b�_R5 ���&��5 9<X�" -2���5 '��@*H�I �� �c& .	 95 �@�	 ��5 0

 J�>3,�" J��A� 95 . -2�%1 �"�(� '�*,R@&� y�3� �=� �	 2�*��� -��>� 0'� {��� �5 9D 2�

.2&��	�M5 	341 TS K�� 95�?" E�� �	 /1368 �c)	 /$� 9D �S�� '�12&��� 	�3" �	2  2�R$

 �� ����.�� ��$�3?D �@�	 �5 9,��<" �	 0����� '� �	 '�*,R@&� 9D ��� ��*c1 .	�*�� [�c�� 2&	35

N<S ��!,5 �P!�P� . ��� ��V) 95 . 	35 -2&�" ��.��� 	.�. 2�"��!& J2�  F&�	 N,D . �.� ��$

	35 �$�3?D �@�	 �� ��� )Federico, 1929: 293-95.(  

E�� �	  f�.� ���XS� %!?&��� 0+&�,&� -�.	 ���� �	 ����BS 95 . �X�. '.�( �4� ��$

 E�� �	 0�!)�*�� �	 h �" .	�D �2!� ��*?!51409 �& 	3BTD /P?" +&��3R� -��	��  �� �T?� ��$

K�� 2!)3� ���OV&� ��!*"� ��XS� �5 �& 9&31 " /$� �>��4 �@*H�I 95 �$ Q�& 95 ' !» {3���w31

��".	«3  ��) e�I 95 �� �T?� �& �4�� -3!� 0/5�<" �	 %!& �. 9P��� �5 j.�?" 0	3T& /�

2$	 ��3"� +&��3R� '��@*H�I (2R!1 )Frumkin, op. cit. p.15 '�"� �	 %!& 9,&��� �	 .(

 -��	��»Q.	 ���$«04 '3)3� /5� ��(� 95 �.5 ���," -�@*�	 6�*G" ��!*"� 0g�� ���OV&� �

 .	3T& �XS�  

 ���� 	35 �3BA" 6�*G" 9D 2�*��	 �� �1_�. K�� -�.	 K�� �	 ���XS� ���OV&� J���!*"�

 �� '� 09"�&��!*"� �	 �3D�" J2" ��<&� �� 2H5 2�&�3*5 '��@�	 �� 2$	 9w��� 	34 6��*4� �� /"�D

                                                             

1. http://www.compilerpress.atfreeweb.com/Anno%20David%20Evolution 
%20of% 20IP%20Institutions%201992.htm. 

2. Delft. 
3. Guerinus de Mera.  
4. Henry II.  
5. Abel Foullon.  
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�� F&�	 �� . 2�$	 ���( 	34 -	�c*�� 	�3" 0-��>� N,D 95 ��!& '.25 �4�� ���5 '� �

-�@*�	 2&�!@5 -�=5 F�34 �S�c*&� s�2$� ���5 ���$ )Klitzke, op. cit. p. 620(.  

dT> b� �	 �" �2�5  �5 -�.	 K�� �	 %!?&��� ���XS� J���!*"� 9D 2!�� 9A!*& K�� 95 '�3�

 -	35 J.�c*" �@�	 J�=> ���!,5 . ���T� -3V& 0s2$ 0��B" ��V) �� 06��*4� �� '�2" Q�8&

.���  

4 @A�B
�� �� @A����0 �!�) ���I �� � !"#  $% �	
�� )H�  � J
�+
� ���� .

(,�;)�  

 .2� �	�I �!)�*�� �	 0+&�,&� -�.	 �	 	34 �H(�. ���H" 95 (�����) 6��*4� 9"�&��!*"� K!).�

�� �	 6��*4� �H(�. 9(�. K!).� .2"� 	3>. 95 -�.	 K�� �	 %!& 6��*4� 9S3U3" '3&�( K!*,G& E

1421 9*,>�5 {2�=" ���5 9"�&��!*"� K�� .2� �	�I �!)�*�� +&��3R� �	  Q�& 95 ��

»3M!R!�  +R&��5  �Z«1 �"�" ��� '3YT$ K!@�� �!�� /T� ���&�3� 9D �*?D 6��*4� �RS 952 

) 2� �	�I ���	 ��Frumkin, op. cit. p. 144 �!)�*�� %!&. �	 %!& 6��*4� �� '3&�( K!).� .(

 E�� �	1474  2�	�1 dU. 9<X�" '� �*H�I (2R!1 ��) e�I ���S� -	�*,1 � � �5

)Drahos, 2000: 3.(  

'�T$  '��@*H�I ��3?� 0'�S�*G" �� ���T� 9!).� s�2$� �� �@�	 �P� 0���1 9D �3;

 '��>�=" 95 �2*5� 9D ��.�3& . 6��*4� ���OV&� J���!*"� .	35 �*?!5 �!( 4 . ��.�3& 95 �R4�	

>��4 ��$�3?D �R4�	 ��A� . '��@*H�I 95 ��!*"� ��XS� 95 �� 	34 ��> t��2� 95 02� -	�	 �

�T& ���T� �OG� . �	��c&� J�3I 95 �@*H�I . 6�*G" �� �"3P� �"� .	�	  e�I 9PR5 0	�D

�" ���( ���T� 	�3" �$.�1 . �HT> J�3I 95 �� '��@*H�I  6��*4� ���OV&� J���!*"� . 	�	

95 Q3�3") s��I� 95 l<� �" �XS� (�$2R!1 ) 2�Stapleton, 2002: 46 '3&�( dU. �5 .(

                                                             

1. Filippo Brunelleschi.  

2 .��� �,&�3� �*?D K�� ) '�����D K!@�� ��!,5 �"�" ��$Carraran(  �3=?" ��,!RD �4�� ���5 9D

 95 �� '� . -	3T& ��!1��5 f��4 �� 0	3B& �=&� /T� 95 �	�( �*?D �!$ '�"� '� �� . 	35 ��!& 	�3" +&��3R�

.2��T& /T� +&��3R� 2O<"  

D
ow

nl
oa

de
d 

fr
om

 q
jrl

.c
m

irq
.ir

 a
t 2

3:
07

 IR
D

T
 o

n 
T

hu
rs

da
y 

M
ay

 1
9t

h 
20

22

http://2.188.15.35/article-1-77-fa.html


 »132«                           �����/�	
�� � �� ����� �������7����/94 

1474 	�� �$ /"�� . 2� �	�� J���!*"� 95 /�2B� . ���� �!"3TS �$.�1 J���!*"� K�� 0

 9D ��� E�p� K�� ~�; ��> �A��� �	 .2�	�1 �$2R!1 �	 .� ��3�S 98� " '.25 �S�*G"

 9Z %!&. �	 6��*4� �� '3&�( K!).� dU. /�:	 ���S� 2� NB� �R"�3S 9Z d(�. �	 �	35

 K!�YT$ �2���5 9*��	 '3&�( K�� N�3O� 95 �"3P� Q�%)� �	 �&�.��� �H� %!&. ��$2R!1 6�*G"

�2� '3&�( K!).� N�3O� Q�@?!� %!&. ��Z  

��.�3& �	 �$2R!1 9*,>�5 F<& 95 9>3� �5  �	 �H�I . J��A� 9H�3� . �&.� . �*H�I ��$

��� Q�: 0-�.	 '�  J���!*"� . �.� '� �S�T*>� ��*4�� �	 �S�T*>� -.�1 K�� -�@��> �2*5�

�!)�H� �	 �=&� ���OV&� ��.�3& . �$  /RS +M� 0#!�D '�!5 ��*?!5 /!Oc� �5 �� �*H�I ��$

 E�� �	 %!&. 6��*4� �� 9S3U3" '3&�( K!).� dU.1474 .#!��T& ����5 ��  

4.1K
  F .�)"�  � �C��  �"L�M ,�A(�)3 .�"L�M F�N !"#  .  ���
 �"�9�* ,���  

4.1.1�)H�"�  ,�A(�)3 .  

��3=T> 95 0�!)�*�� ��$  �	 ��.�� '2T*" . 9��" �;��" 9RT> �� 0+&��3R� . %!&. ��3=T> -_�.

 .2&	35 -	3T& �2!� �TRS . ��P� ���� 0�	�O*(� ���� J���3" 95 9D 2&	35 #$	%&�� '�(

r� 9P��� ��V) 95 �%!&. '�2&.�=�95 '�!&�&3� �TRS ��  . '�&�1���5 . 	35 '�?��*�	 �	 �3�.

K!"��� �	 F&�	 . #RS 02�*��	 lR,� �&�&3� '�5� 95 #$ '��@*H�I  �@�	 �5 9,��<" �	 '��

) ���	 ����!@T?Z 2�� �;��"Norwich, 1986:280 ��=� 9H"�> �	 ��G�� .(

��3=T> ; .2�*��	 ���( �S�T*>� 9<B; 9� �	 �!)�*�� ��$ -.�1 E.� 9<B» '�1�%5 . s����

�"3P�«1  Q.	 9<B; .»'�&�1���5 . '��@*H�I -.�1«2  �!HT> 2I�	 t�� . .	 N!��� 95 9D 	35

�" /!P?� �� �.� '� �H"�>  �� 9*�	 �$ 9D 2�*��	 ���( �$2R!1 �� s��I� -.�1 �	 Q.	 9<B; .2&	�	

'�?*"�(� /V" ���!����> �P�	%& . /�� 63& {��� �5 �=&� -2� #!,<� �S3�*" ��$2R!1 95 0

                                                             

1. Patriciate. 
2. Cittadini. 
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3)���� 9<B; ��H� 0Q3� 9<B; �	 09H"�> 	���� �*?!5 �"� .2&	35
1

  �� �!<� Q	�" 9D 2�*��	 ���(

»����D �$«
2
 �" -2!"�&  .2&2�  

#="  �	 '� '�12�&�	�1 9D 	35 �T?� J�>3,�" J��A� . �H�I +&��3R� 	�O*(� 94�� K���

T?� J�>3,�" '�12��D2!)3� 2R!1) 2�*��	 ��3�S �Edgcumbe, 1906, pp �� f��4 �	 .(

 	���� K�� .2&	35 �H(�. '�12��D2!)3� 9D 2�*��	 E��*�� �H�I K�� �	 �1��D ��%$ 9& 	.2� 02R!1

9&�4 �	 9D 2&	35 �&�&� . '�	�"  �" ��D '�?��$  9��"�� . ��A� .2&	�D  9D �&���	»N��I ��D «

�" -2&�34  �� ��D ��%5� 02&2� �" '�&� ��!*4� �	  9,B)� 	�2H� {��� �5 . 2�*���1  2!)3�   0-2�

�" �4�	�� �� '��	%T*�	  ) 2&	�DBritannica CD 1998; Britannica, 1977, vol. 

II: 943.(  

�" s��I� K�� �� �P� 3�S 0	34 e�I 63& �5 N���*" 2��5 h�"�%)� �%!&. �@*H�I �$  7�?1

��. b� '�3�S 95 #$ 9D ����I��" /TS �S�T*>� . ���	� 2 9*��34 #$ . 02&	3T&  �� 	34 ��$

�" /!TV� '�?���S� �5 9& '�&� .	35 e�I ��$��" �!�"� K!"v� �$2R!1 �RI� F<& .2&	�D  �=��

-%!@&� F$�D �� �	35�& NB� �T& ��.�3& �	 �$  �� '�?���S� K!5 �5�(� 0+PS �5 9PR5 02&2�

�" ��3?�  9D �$2R!1 K�� .2&	3T&��3=T> ������ �	 02�*��	 #$ �	��� 63��  E�H� �!)�*�� ��$

 J�"�2(� 9RT> �� .	35 J��A� . �H�I 	�PRTS . ��*�� #!8�� 0���2$ �=&� �RI� s2$ . 2&	35

-��3D ���OV&� [3<� 0'� N>3" 95 9D 	35 �����<" dU. 0�$2R!1 K�� #="  '��.�3& ���5 �� ��2"

�" �8& �	 '�S�*G" . � .2�*��1#?��5� e�I �	 �2*5� ��D K�  �� ���T� /"�� . 2� ���� '���5

~�; 	�A�� #?��5� 2�2> ��$ K!��" 6��*4� . ���5  �@�	 95 +M� . 	35 -�3� K�� �	 2�2> J:�

) 	�D �2!� 9H�3� d���ILong, 1991: 846 870.(  

4.1.2��"+�O
  ,�A(�)3 .  

 �$.�1 �)3�3�" 0'�*,R@&� �	 �c�I Q�8& �3=� �5 s��I� K�� .����1 	3>. 9I�S 95 ��

�" �����	 -��	�� �� �� ��4 �.�TR( �	 Kx!H" ��$:�D �.�� ���OV&� ��!*"�  	���� .2&	�D
                                                             

1. Popolo Minuto.  
2. Ciompi.  
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 ��$2R!1 	�3" �	 �!HU. K�� 95�?" .2�*��2& �� 9<X�" '� �	 J��A� �� 0e�I K�� �� f��4

�A�" ���� 7���	 �"3TS �!)3B<" �)3�3�" K�� .	35 [	�I �*H�I  �!c!D �5 J:3OV" 2!)3� 95

�" N���" �T!( . :�5  �T!( .2&	35 �=� ��	�=� �8& ��� ���*4�� �8& �� s��I� K�� .2�

�" Kx!H" 2R!1 l�3� �@T$ 0��D l���� . �1��D 	%" 0�$:�D  '	35 �RV" �$2R!1 K�� eHU .2�

�T& E�TS� '�*,R@&� .�TR( 9T$ 95 9D 	35 �=&� 5�?" e�I �1� �*� .2� �@�	 ��$�=� �	 �=

�T& �!)�H� 2��. 9S3TA" b� �	 . 2�*��2& �;�B��� #$ �5 0	35 '�*,R@&�  �H&�" �"� K�� .2&	�D

95 0�R" 9H�3� . 2�� ���5 FG5 ��*,1 . 2�� 95 9>3� �5 -_�.  ���5 �H&�" . �*H�I ��$

�" g�,� 95 J��A� �&.� 9D ���S��*4� �5�5 -��	�� 9D #!&�25 ��� N)�> .2"�  	3>3" /B( ��

 �XS� ���!*"� �!$ 0	35 -	�D 	�A�� '� �	 2�2> ���� I� . ���?!� l<� 6�*G" oG� . -	35

�T& J3D�!5 -�� h �" .	�D1 ��!*"� ��XS� ��  g�� '2H" ��� g.W 2�2> -3!� ���5 9"�&

�" g�,� 95 '2H" ��� g.W -3V& 9�!"� �	 �*��?!� l<� ���� 7	�D ���		34  9& . 2"�

4�'�( �� -3!� K�� .2�2> h "�D �S��* 9"�&��!*"� K���5��5 .���	 9"�	� �$  95 l<� 6��*4� ��$

�" �RH� �2�2> d���I �� +!R@&� �$��	�� .�TR( �	 9*4����& . 2�2> J�S��*4�  �� 9D ���1

�" '�*,R@&� 	��. f��4 .2�2  

�5 0��.�� '�$�� �@�	 2�&�" �3?D '� '�$��	�� #$ '�*,R@&� �	 0�H�I . J��A� E�*�D ��

�" �XS� �*H�I s��I� . �$2R!1 95 �� (�)3�3�") -_�. ���OV&� [3<�  +!R@&� '�T)��� .2&	3T&

95 9D : K"�D E3I� s 4 �5 �" �c)�G" �)3�3�" �5 J2�  �� ���OV&� K!&�3( dU. �5 0	3T&

�" /TS 95 ��rp" ���T� �$2R!1 � ��$�3A" 0Q3� 	��.	� '�"� �	 .	�.� 95 �2*5� 0���OV&

�>��4 �" -	�	 �$ 95 /TS K�� �"� 02�  �	 �$2R!1 95 6��*4� 9"�&��!*"� ��XS� 95 �� 	34 ��> t��2�

�" �� E.� �5�%!)� '�"� d(�. �	 .	�	 E.� �5�%!)� '�"�  J���!*"� ��XS� ����3P� '��.	 '�3�

) 	�.� g�,� 95 +!R@&� ��$2R!1 95 -��	�� ���OV&�Hulme, 1896: 67.(  

                                                             

1. Bircot. 
2. http://altlawforum.org/publications/a-history-of-patent-law /[Accessed 20/10/ 

2015]. 
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4.1.3 <�* �� B)
� �� ���I � !"#  $% �N	P	� �	
�� )H�  QP� =�R� .1474  

 ���S� �5 2��5 �� :2�*��	 	34 �.� F!� -�� 2�Z '2� ���T� ���5 %!&. 9<X�" '�S�*G"

�" �� '�?��S��*4� �� ���T� 	�	���( 2&	35 E.� 9<B; '�T$ �� h�B)�� 9D �).	  �RS 95 9D 2�*,5

 '	3B& �5�r �I3O4 ��$	�	���( 	�<H&� '�P"� 0E.� 9<B; �	 	���� �*).	 �,� E%)%� .

�&:3;  �c�I ���; �� . 2����	 �$2R!1 ��3�S 95 9D 	35 K�� �@�	 -�� .	3B& #$��� �=&� �5 J2"

 6��*4� '3&�( K!).� N�3O� �� /B( �� ��D K�� 9D 2&�!1 ���( ���T� 	�3"1474 �" Q�A&�  �"� .2�

�> . �!HU. 9P��� �5 9&3T& '�3�S 95 .	3B& '�,P� ��.�� eR*G" �;��" �	 �$2R!1 �S�T*>� -�@�

 ��$2R!1 '.�	 ��*4�� �"� 02�*��	 ��:�5 ����>� . ���*4�� J�2( . Q�A,&� +&��3R� ��$2R!1

�T& �$2R!1 ���S� . 	35 e!HU �%!&.  �=> ���D K!T�� '�?��$2R!1 ���; �� 2�*,&�3�

�S��*4� �� ���T� ���( ��?� �V� '� . 	35 -2&�" �(�5 -�� b� l<� K���5��5 .2���5 9*��	 '�?�

Q�S K!&�3( dU. �=> �).	 '	�	  �=&� [3<� �� ��2��� J�3I 95 2&�3*5 9D 	35 �*5�r . E3T?)�

9& K!&�3( K�� .2��T& ���T� ��S� ���5 �=�� '�&�1���5 ���5 9PR5 0(Q3� 9<B;) �$2R!1 6�*G" �

�" ��*?!5 	3B=5 '�S�*G" ��.�3& �5 '�&� �	�O*(� d���" . 	35 2�"	3� %!& Q.	 9<B;  7����

 ���A� ��$:�D �.�� '�P"� 9A!*& �	 . 9*?1 2!)3� ��*?!5 ��$:�D 9R!�. K�25 9D��Z

�" #$��� ��*?!5 2� )Albert, 2006: 8-12(.  

 �"� ��*TD 9��%$ s�I �5 02&	35 ��	�34�5 �B���" �S�T*>� J�2( �� 9D +&��3R� ��$2R!1

�" 0K!&�3( dU. �5 9,��<" �	  b� �	 ��3�S .2�$	 ���( 	34 ���T� �V� �� '�S�*G" 2�*,&�3�

K���� .	35 '�?��S��*4� �� ���T� �=> '�S�*G" ���5 �B���" K!T�� 2R!1  95 ���!& �=&� .�

 '3&�( dU. '3&�( dU. 9c,R� 0+&��3R� . %!&. �!HU. 9,��<" �5 .2�*��2& 6��*4� �� Q�S1474 

�%!&. l�3� �" Q3RH" �534 95 �$  �� 9S3U3" . �5�r '3&�( 9P��� /!)	 95 �%!&. '�S�*G" :	3�

KiTX" -�� 9&�@� . K��� K!T�� /� �" 	34 �� ���T� �=> -2�  . -2�%1�5 �� -�� K�� 02�*,&�	

Q�A&���  E�� �	 6��*4� �� '3&�( K!).� dU. 95 �3BA" �� �"3P� 2�*,&�3� '�.��� � � �5

1474 ) 2���T&Nard, 2007, pp8-9.(  

 E�� �	 6��*4� �� '3&�( K!).� N�3O� E�� �� #$	%&�� '�( ��2*5� ��14749"�&��!*"� 0  ��$

�	�I �!)�*�� ��$�=� �@�	 2�&�" 95 0%!&. �	 �	�3" J�3I 95 �	���  �!<V� �B; .	35 -2�
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) '�<<V" �� �4�5BugbeeE�� K!5 l<� 0(  ��$1416  ��1472  �� F!5130  9"�&��!*"� 	2S

�1_�. �� ���!,5 9D 2� �	�I 9"�&��!*"� #=" ��$  ��?�� Q.%) '3YT$ 0��.�"� '�2" ��$

 .	35 -2� ��V) '� �	 6��*4� J�!w%> 95 j35�" J�V!U3� 9w��� . J�S ;�  

 ��> E�� �� '�2" Q�8& 95�?" 0��4 . �	�3" Q�8& K�� ��Z 9D ��� E�p� K�� ~�;

 0�!)�*�� %!&. ��3=T> �	 9H(�. K�� ��Z -. S 95 �2� 6��*4� �� 9S3U3" '3&�( 95 /�2B� 06��*4�

'� �	�*�� [�c�� �	 !" #$	%&�� '�( �	 #$  

3T& 9"�(� �� ��� /!)	 .	 E.� F��� 95 ���� �	 '��@?$._� �4�5-	 ) 2&�Nard & 

Morriss, 2004: 9:(  

��3=T> 95�A� (e)� �!<�3" �.2I �	 �!)�*�� /<*," ��$ 9"�&��!*"� %!"�  9D 6��*4� �� ��$

-�3� �	 0	35 6��*4� �� '�2" Q�8& 9!B� 95 -�!� . �12���5 0g� 0'2H" eR*G" ��$  9�!"� t��2�

 ����� . ����(�5 ���5 ��»OV&� �� �RD 2�T&3&�( Q�8&'�S�*G" ���5 ��� « '� . 	3T& #$���

 	�=& b� 95 ��»���� Q3TS «.�4�� /�2B�  

 -2=S �5 %!&. �	 �� J��A� . �H�I ���2$ . #!,<� �!)3i," /I� �	 9D �$2R!1 (g

 95 ���OV&� �� ��XS� . �R4�	 J���<" dU. �5 9D 2�*��2& �� K�� J�2( /TS �	 02�*��	

�� '�S�*G" �� ���T� 0	34 ���S�  . �*).	 J�"�<" 95 '�S�*G" K���5��5 .2���T& K!T��

K�� . -	�.� -��� �&�T)���  . Q�@?!� %!&. 06��*4� �� 9S3U3" '3&�( K!).� dU. �5 9D 2� K!�Z

9� ; .2� 6��*4� �� '�2" '3&�( Q�8& ��	  

) ��� -2� 9*c1 Q.	 F��� 95 ���� �	Loc. cit.�RS 95 0'3&�( K�� N�3O� �� /B( 9D ( 

 6��*4� �� Q�S '3&�( �5 �	��� �$�B� 9D 6��*4� �	�3" ��!*"� �� Q�8& �5 Q	�" /"�D ������

 �� 2H5 d(�. �	 . �?1 �!=" F!� �� F!5 '3&�( K�� ����� ���5 Q	�" �1	�"� . 9�!"� 0���	

 K!&�3( ����� '�P"� 0Q	�" Q3TS 	%& 6��*4� �� -�3� �	 ��P� [3<� Q3=c" /"�D '	�*�� �>

�"��3=T> �TRS . �@�$�� 0�	�O*(� �!HU. -. S 95 .�?1 #$��� 9;35 95 0�!)�*�� ��$  -_�.

 . J�S��*4� F��%�� '� 9A!*& 9D 2�	�1 �H�I . J��A� 9H�3� . 2�� NB� %!&. �=�

��.�3&  . 	35 2�T��2( . '�2" ��!,5 �	�O*(� ��V) �� . 2�T�.�r �=� %!&. ���� 7	35 �*H�I ��$
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� J���3" 95 {�*�	 �	 -	�*,1 �3; 95 '�!&�&3� ��r� .	35 �3( %!& #RS . F&�	 �X� ��V) �� 0'

�" �BVI �&�&3� '�5� 95 ��A� . '�&�1���5 . 	35 '�&�  �>��4 '�S�*G" . '�2�T?&�	 �� .2&	�D

95 �" E�B<*�� �534  7	35 �)�S ��!,5 %!&. �	 g�*D �!�P� �H�I �!HU. 0	��3" K�� �5 -. S .2�

; 95g�*D eO& 9D ��3  .���	 �RH� %!&. 95 0#$	%&�� '�( �� /B( �� ��.�� �	 -2��!�P� ��$

�%!&. ��3"� . J !OV� �X�  �	 +&��3R� +M� . %!&. �2*5� '�"� '� �	 9*B)� .	35 :�5 �$

��3=T> �� �� �<B� �31 ��3=T> K�� 0%!&. .�TR( ��*,1 �5 �"� 7���	 ���( {��  �@�	 ��$

D�" . 	35��!)�H� �RI� % .2� 9&�( 4 ��$  

�" 9I 4 �3; 95  �	 6��*4� �� '3&�( K!).� dU. /!)	 ��� /"�3S 9D ���1 9A!*& '�3�

�" #$	%&�� '�( �	 %!&. :2��5  

7�).	 J�2( (e)�  

7�$2R!1 �� s��I� eHU (g  

 ���5 ��.�U 	�=& b� '�3�S 95 6��*4� �� Q3=c" �A��2� ����� . /"�D ������ (f

H"�>7-�.	 '� �	 9  

.(���!)�*�� +&�,&� -�.	) #$	%&�� '�( �	 �!)�*�� �	 �H�I . J��A� 2�� (	  

 J�"�<" . 6�*G" '�!" 	�	���( 	�<H&� ���; �� 6�*G" �� �OG� �	�3" ���T� Q�8& �!!�� �5

-3!� %!&. 02�T&3&�( . #8�" ����D.�35 Q�8& b� 95 �).	 ����>�  �� ���T� ���5 ��2��� ��

�3�" ���5 #$ . ` 2�*��	 ���( 9H"�> Q3� 9<B; �	 9D ` '�S�*G" ���5 #$ 9D 	�.� 	3>. 95 �)3

) 	35 2!c" ` 2&	35 9H"�> Q.	 9<B; �	 9D ` '�&�1���5 9H"�>Loc. cit..(  

4.1.4�3S�� � � !"#  $% �	
�� )H�  .  �	
��) �' ,�A1474 ( B)
�  

'�T$ 3>. %!& . �$2R!1 �!)�H� 0���1 9D �3;���T� �R4�	 J���<" 	  0'�S�*G" -2��D

 �	 J�S��*4� -�3� �	 �RD 9S3U3" '3&�( K!).� N�3O� 95 �A�"19  {��"1474  ��3=T> �	

9"�&�3A" �.2I ���; �� ��� . �*H�I ��.�3& 95 ��3?� 	2I�	 9D 2� %!&.  . 6��*4� ��$

:��� -2"� '3&�( K�� �	 .	35 (%!?&���) ���	��. ��$�3A"  
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» +RA" ���5 09H"�> ���5 2!c" J���P*5� Q�A&� . J�S��*4� �R4 95 	���� ��3?� �38�" 95

 �R4 9<X�" '� �	 . �=� '� �	 '3�D�� 9D 	�.� 	3>. 95 �� �2�2> ���P*5� 9R!�. 9D +D �$

-�=5 �� ���OV&� J�3I 95 9D 	�D 2$�34 �	�I �� ��3A" 0��� -2?&  95 .� ���5 �� ���	�5

�(�5 E�� -	 J2"�" ��  �<& J�3I �	 .	��	 %!& '��@�	 95 �� �3A" K�� E�<*&� �� �. . 	���

 �5 -. S 2��5 .� . ���	 2$�34 -�1	�	 95 �� eRG*" ����� �� 6�*G" 0���OV&� ��!*"� �� K��

	��� 	35�& �� [3� ��%5� . /���. 0�� N��I J���,4 �4�	��« )Gilfillan, 1964: 87.(  

���� '�T$ 9P��� N)�> �	 2H5 E�� 2O!� h�B��<� 0	35 -2� �DW %!&. '3&�( �	 9D �&3&�( l

 E�� �	 �P��"� -2V*" J:��� 6��*4� �� '3&�( K!).�1790  72� -2&�A�1 '� �2H5 K!&�3( .

�	�5��D 02!c" /!B( �� �;.��1 0'	35 2�2> .2 .'	3B& �=�25 .3  J2" '	35 	.2V" K!�YT$

��$�3A" 0(E�� -	 h �") ���T� 0���B>�4 F!� %!& . �S��*4� �r� �Br Q.%)  �<& �&�TU ��!5

eRG� . ���OV&� [3<� F!� '3&�( K�� �	 9D J��,4 '��B> -�� �� [3<� '��(�& ��$  ��!5

-2� -2&�A�1 %!& 6��*4� �� '�2" K!&�3( �	 �@T$ 0	35 -2� ) 2&�Kaufer, 1989:28 '3&�( .(

1474 K!5 Q�8& 9��� . {��� %!&. RRT)�) 	�=& ��5 �� 6��*4� �� �Mandich, 1948: 176– 

177K!5 '3&�( 0'�4�3" �� �P� E3( 95 . (  +���� '3!,&�3�D) 6��*4� �� �RRT)�1883 �� 2H5 (

~ I� 9G,& d(�. �	 0J�S��*4� '3&�( K!).� dU. �� E�� 2O&�� 	.2� 9*��?!� . -2�  �� ���

�" g3,V" �3D�" '3&�( 3" 9D '3&�( K�� .	3� NB� 0	35 -	�.� ��	 95 �=>3� /5�( �!<�

9"�&��!*"� �.2I  	�2H� 0#$	%&�� '�( E.� 9T!& �� 9D ��3; 95 72� %!&. �	 ���!,5 ��$

9"�&��!*"� 9(�. /D �5 9<X�" '� �	 -2��	�I 6��*4� �� ��$ �Br 6��*4� �� ��$  9$	 �	 -2�

 E.�1950 	35 �5��5 �P��"� )Macleod, 1988: 11D e?D .(�).	 �@�	 0'3&�( K�� �����  ��$

K���� .2���T& 2!R<� �!)�*�� 6��*4� �� Q�8& �� 	3T& N!��� �� ����.�� 95 Q�8& K�� .�  �	 �S��

                                                             

1 . Utility. 
2. Novelty. 
3. Ingenious Device(non-Obviousness ). 
4. Compulsory Licenses. 
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 �$�3?D ���� 95 �%!&. '��@*H�I . '�2�"��$ J�>�=" 9*B)� 9D ���� ��*,1 ��.�� �����

���.�� /R" �@�	 95 Q�8& K�� 9S��� . ���H" �	 ��rp" F<& Q�8& '�T$ 09A!*& �	 .���	 �

 E�� �� /B( �� �%!&.1600  ���� ��*,1 '�*,R@&� . 2�R$ 0'�T)� 09,&��� 9RT> �� 0�> 9T$ �	

)Walterscheid, op. cit. p. 711; see also, Pohlmann, 1999: 121, 122 �� .(

5 �*� .	�	 �	��� 9H�3� �� 	34 6��*4� �� Q�8& '�*,R@&� 0�$�3?D K�� '�!" 9D 2&2<*H" �4�

9"�&��!*"� �	 !" -	%&�� '�( �� /B( +!R@&�  0��� -	�D �	�I 2�2> J�S��*4� �5�5 �	2H*" ��$

.2��5 9*��1 �!rv� �%!&. Q�8& �� 9P��� '.251  +!R@&� �	 6��*4� �� �!HU. 95 9"�	� �	

�" .#���	��  

5 (�H	C	��) ���K
  (P �	
�� )H�  �� ��B
�� �!� .  J)�O
  . <�* ��1624  

�" �8& 95  06��*4� �� �&�B" 95 j35�" a��B" ��!@!� ���5 �G���� �*,5 K��*=5 2��

-2&.�� -2c$ '�( /��.� �	 ��OV&� 2U �(3<� ��$2  2U '3&�( N�3O� /���" 9YG���� %!& .

 ��OV&�1624  �!S3�T" /I� �5 �����*�� '�3�S 95 '�S�*G" 6��*4� �� '� �	 9D 2��5

5 �)3�3�") 2� 9*4��� �!T�� 9Drahos: 22.�4�	�� #!$�34 '� 95 9"�	� �	 9D (  

+!R@&� -��	�� �5�%!)�3 �$��	�� -�.	 ��2*5� �	  � � �	 	34 �� /B( '�$��	�� 2�&�" 0��

 ��� F&�	 E�<*&� . �>��4 '��>�=" l�3� �3?D /4�	 95 �>��4 2�2> ��$:�D 	.�. �5 	35

 0�R4�	 '��@*H�I 95 '� �4�� NB� ��D K�� .� �8& 95 .	��� �&.��� �� �R4�	 d���I . J��A�

�" �$�3?D �@�	 �5 9,��<" �	 �3?D J�2( F��%�� . �$2"��	 F��%��  ��D K�� ���5 . 2�

�>��4 95 %!?&��� 95 Q3�3" �&�.��� ���OV&� ��4 J���!*"� ) 	3T& �XS� �$Bugbee, op. 

cit. p. 30	35 �3BA" �>��4 '��@*H�I .( -3V& �u3)3�P� 0J���!*"� K�� �����	 E�B( �	 2&

 ����1�. /5�<" �	 �� ��RB" -��	�� 9*B)� .2�$	 ��3"� �R4�	 '��@*H�I 95 �� �$:�D '� �4��

�>��4 95 ��!*"� �" �����	 �=&� �� �$ �" %���. 9&�%4 95 . 	3T&  ���OV&� J���!*"� 9&31 K�� .	�D

                                                             

1. http://www.djstein.com/IP/Files/HistoryConstruction.doc. 
2. Case of Monopolies.  

3. 1559 �	 !". 
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�)3�3�" ��) =c" 9>. �!$ 95 (�$ �G���� 2$�� �!$ . ���2& Q	�" Q3TS ���5 �2����34�& Q3

�$��	�� -�.	 ��2*5� �	 �5�%!)� -2��	�I J���!*"� K�� �5 Q	�" 2$	 '�?& 9D 	��2& 	3>.  ��

) 2���5 -	�D �c)�G"Bugbee, op. cit. p. 36�5 �"� .( 9"�&��!*"� K�� �.2I �	 �;�!*��  . �$

�5 ��*,1 *" J�S3U3" 95 '� 9�.� K*�� :�5 NB� '� �� -	�c*�� k3� 0Q D b� �	 . �@�	 63�

����� �4�5 .2� �"3TS �*��U��& F��%�� 9A!*& �	 . �$:�D �T!(  ���5 .� 9D 2&2<*H" '���@&

9"�&��!*"� 0���	��. '����5�	 . '���P*"24 95 ��	�� F��%��  �� 	3T& �	�I ��*?!5 �$��	�� ��$

�	�� ��!*"� �� �4� E�B( �	 K�� .2��T& K!"v� �� 	34 '�!���;� ��	�� 9��%$ 0'�&� �� �$�

9"�&��!*"� 9"�& N)�( �	 9D �$ -	�?1�� ��$  ��B*S� �*�XR� ��%5 �=" �5 9D 	35 (����� ��) ��

 .	�!1 ���( 2*� . 	�	 	�3" 9D ���	 �� �!R5�( K�� 02&	35 Q	�" Q3TS #$ '� N;�G" . 9*���

K���� " 95 h���I �4�5 .�9"�&��!*"� K�� 0��3>	3� �38� �" �����	 �� �$  �.�� �5 +M� . 2&	�D

�" -	�c*�� k3� '� �� 0:�5 �T!( 95 '�  7	35 �$:�D �T!( F��%�� �	 �T=" /"�S K�� 9D 2&	3T&

95 9&31 95 �$�3A" ���XS� 	��3" 9P��� -_�.  9!).� . ����� ��$:�D /"�� 9D ���� 9H�3� ��

" Q3TS ��!& 	�3" 	35 �2� 95 �"3TS ��$:�D �	 �T!( F��%�� . 2� K$� . bT& '3YT$ Q	�

 b� �T!( �;��" �4�5 �	 9D»/��5«1  E	�H" bT& 2��. b�)36  �� (3R!D16  95 ���14  ��

15 95 y��2" �B; .	�D �2!� F��%�� ��!R!� 9"�&��!*"� 	�2H� 0����� '� �� -2&�"�>  �	 9D ���$

 02� �	�I �5�%!)� '�"� ��52 ) 	35 -2�	�1 �.�A*" 	2SRich, 1993: 239.(  

9"�&��!*"� 0	�.� 	3>. 95 '�*,R@&� 6��*4� �� ����� �	 �)�A�> 9D 	��3" K�� �� �P�  	35 ��

����	 95 9D2 J��D �.�� . �4�� ���OV&� �<� �. '� N>3" 95 9D 2� -	�	  ��$

'� �)3�3�" K�� .	�D �2!� �� '�*,R@&� �	 ���5 �3OG"  95 +!R@&� 9H"�> �	 �� ��c�� '��Z

9RH� �� �U���& Q	�" #?4 F�� Q�A&��� 9D 	�.� 	3>.  9>3� NR> �5 2�*,&�3� �=&� . �4�� �.

E.� %T!> ��XR� �OS �	 �� ���OV&� 2U '3&�( 0�=&� �5 ��?� . '�T)��� '�12���T&3  E�� �	)

                                                             

1. Bushel. 
2. Darcy. 
3. James I. 
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1624) 2�&���5 N�3O� 95 (Bracha, May 2005��	 -2&.�� .( 95 Q3�3" 9D ��» 2U -2&.��

%!)3�3�" �� J���OV&� «0���1 �" ��T� 95 6��*4� �� ����� �	 �cXS 9X<&  '� 95 h �W 9D 2��

�" .#���	��  

5.1)H  �)�N �*� � ������ �(
�!C !� ,��!� .2 ��B
�� �!� ��  

K!)� Q�& 95 �OG� 9!RS ����	 0-2&.�� K�� �	3  . 	3T& �3S	 9"�(� -�1	�	 �	 [�<�� '�$�34

) 	35 -	�D �XS� .� 95 -��	�� 9D 2� ���OV&� ��!*"� �<& �� ���& ��Walterscheid , 

Spring 2000: 322 ���( -��	�� /5�<" �	 �� '�T)��� 0'	35 9&�cO�"�!� �RS 95 ��!*"� K�� .(

K�� �=&� 95 0�B���& �����BS �5 -��	�� �). 7	�	  :	�	 ���� K!�Z»12���T& �� �HT>�5 '�  . �.��" 0�!�

�$��	�� ��B*S� . -3P� 2&��	 �8& �	 |�*,1  �*�XR� ��!*"� �� �"� 72&�5 E�p� ��� �� ��

2$	 -�� 	34 95 �� '� ��B*S� 95 �B,& 2�	�� �w�> �,D 9D �,!& �S3U3") «Nachbar, 

October 2005: 1313-1320.(  

0-2&.�� K�� �	4 34) K!)� 9D 	35 �S2" ('�$�34) ����	J��D �.�� �5 (-2&�  0���5 ��$

�" E:2*�� (K!)�) -2&�34 .��� -	�D d��U �� .� 6��*4� 9"�&��!*"� �� ���& �	�O*(� d���"  	�D

'� 02�2> J�S��*4� 95 �*,��5 l<� �$��	�� ��!*"� 9D  /I� �5 .� .	�!1 �RH� Kx!H" J2" ���5 #$

j�� �"� 0���2& �*c)�G" �$��	�� ��!*"� '	35 6.�?" »�r� '	35 2�2> « ��!*"� ��XS� �	 ��

                                                             

1. Case of Monopolies.  
2. Darcy v. Allin. 
3. Allin. ( also referred to as "Allen" or "Allein" ).  

4. 9I 4 -2&.�� :��XS� ��!*"� �*�XR� �B,& 95 J��D ��$ ���5 95 	��.	� �	 E�� �	 ���1598  '�P"�

J��D �.�� . �4�� ���OV&�  .� ���5 �� ���5 ��$ h I� 06��*4� K�� ��� �DW '���� .	35 9*4�� #$���

 E�� �	 2R!� ���25 . �35 '���(� ���5 J��D ���5 h B( 9"�&��!*"� K�� 95�?" ���� 7	3B& 2�2> . ���P*5�1576 

 E�� �	 h�	2A" . -2� �	�I1588  E�� �	 �"� .	35 -2� 2�2T�1598  -	��.	 J2" 95 ����	 ���5 ��!*"� K��

�	 E�� 9P��� 9RT> �� 0	�P& ���1.�� �?�3D �!$ �� 	34 ���OV&� ��!*"� E�TS� �	 %!& ����	 .2� ���(�5 �@

 E�� �	1600  .2�$	 Q�A&� �$��	�� ��!*"� K�� '��(�& 9!RS ���"�2(� 9D ���34 �*�XR� '��.�?" �i!$ ��

�!*"� �� +D �$ 9D 2&	3T& Q S� 0���34�	 K�� 95 �B�" ���� �5 #$ �=&� �*,��5 0	���@5 �� ��� �� �$��	�� �

) .		�1 '�2&� 9&�.�Bloxam, 1957: 157-179(  
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�" Q�: E:2*�� �	 �(	 �5 .�,&�	 �"�	 K!)� ��$  �� '�2" K!&�3( �	 	3>3" l���� 9D #!5��

 6��*4� �� �RTS -	�c*�� Q.%) . '	35 2!c" 0���T� J2" '	35 	.2V" 0'	35 3& '3YT$ 06��*4�

E:2*�� �	 �" -2�	 .� ��$  ��!*"� 0.� �8& 95 .	3��" -	�	 �,D 95 l<� �$��	��  :�D �� 9D 	3�

 0	34 ��P*5� . �3$ -3( �5 �P�� �5 �� 02��5 -	�.� �3?D /4�	 95 	34 �5 �� �2�2> ��� F&�	 .

95 �u3)3�P� E�<*&� �5 �� 2��5 -	�.� 	3>. 95 �� 2�2> �S��*4�  NB� 0Q	�" Q3TS 95 '� �	 9*����D

.		�1 9H"�> �X� �	 #RS 9S���
1

  

2*��E:  (����	) '�$�34 ���OV&� �� 	� ���5 (K!)�) -2&�34 � D. �3� �� ���!,5 ��$

) 	35 -2� 9w��� -�1	�	 95Devaiah, op. cit. p. 45:(  

1:<�V"�  � F��-� ,� .' =M  �� ���"*  .  NB� 9D ���OV&� �� 0/I� K�� {��� �5

. ��� 9H"�> �"3TS d���" e)�G" 0	3� ��D �� '��@�	 �H&�T" K"�D �5�r E3I� N>3" 95  0:

-	.2V" �	 J��A� 9&31 �$ Q�A&� �� 9T$ .2&��	 �� �&3&�( ��$  

2<;"#  ��-�  W)N	��� =M  �� ���"*  . :,���"�  ,�A  9B�> �=&� �@�	 E:2*��

 ���5 �OG� 	3� N,D 0���OV&� �� ����(�5 �� ���=& s2$ 0'�&� �8& 95 .���	 �	�O*(�

0K�� . 	35 '�S�*G"  �$:�D �T!( F��%�� 0�=&� 9RT> �� 9D ���	 E�B&	 95 �� �c�" Q��3) . J�HB�

	�� ���OV&� �� .	35  '� �	 J��A� ���&�3� 0�� ��XS� �� /B( 9D �&�,D 	35 -2� NB� -2�

 	35 �=�25 .2�&�T5 ��5 	34 J��A� 9"�	� �� ���OV&� �� K�� ����(�5 NB� 95 02�*��	 �� -�3�

�D 2S�3( #$ 9D . 	.	�" �� Q��3) K�� 0	35 �=)� K!&�3( �� ���& 9D s�O&� E3I� #$ . : K"

�" Q3PV" .2�*,&�	  

3:�+)�2 ��;#  � ��AX� <	M  �� ���"*  . E:2*�� ��H5  �R�:	 �� 9*��1�5  D. ��$

 95 ���OV&� �� '�&� �8& 95 ���� 7	35 -	3T& 9"�(� ���OV&� [3<� �5 �c)�G" �	 �,!RD 9D 	35

) 	35 	��� �	 �=)� K!&�3( �5 ��� /�:	Drahos: 13-14:(  

                                                             

1. http://www.altlawforum.org/PUBLICATIONS/document.2004-12-  
18.0853561257.  
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'�,&� �T$ 9D ��� K�� �=)� Q�P�� �� �P� (e)�  �� /!)	 95 K�� . 2&��	 '	�D ��D �� �$

'�,&� �T$ ���� 7���=&� J�!� .2��D ��D 	34 '2&�" -2&� ���5 2&��	 �� �$  

�" .� ���5 J��=" N,D NB� '�,&� ��D (g %> K�� . 	3� ��� 2&.�24 9?<& . ~�; �� �w

.��� 9*��1 �8& �	 J�(3RG" J�!� �c� ���5 9D  

9& 02��T& 	�A�� �R4�2� .� ��D �	 �� 2�D d�" ��D 9"�	� �� �� '�,&� 9D �%!Z �$ (f  9R4�2" �=��

�" g�,� 95 .� �	��� �	 .	35 2$�34 %!& �=)� Q�P�� . �$�3*�	 e)�G" 9PR5 02��  

 �� 95 /w�( �1� (	9&31 95 2��5 '��@�	 ��D 0#�3� �)3�3�" . ���OV&�  �5 9D 	3� Q�A&� ��

�!$ ���OV&� �� K�� .2��5 9*��2& �	��� 9&31  

$` �B; . 2� 2$�34 '��@�	 ��D �	 9R4�2" . '2� 	.2V" NB� �� K�� ��� �=�25 (

. -	�	 ����� F<& '�,&� ��D 95 9D ��� �=)� 9*��34 . ~�; �5 �c)�G" 0[3� /I�  ��D ��

.��� -	3T& #D�� [3<� �@�	 �5 �� .� '	�D  

9TX) 9D ��� K�� 95 	.2V" #$ �$��	�� ��!*"� �� (. .	��,& 	��. '��@�	 95 ��  

E:2*�� �5 -. S  �� �Y!��� 0��� eR*G" /�:	 95 �� ���OV&� �� #$ �,!RD 0-2�	�� ��$

�" �<R� ��%5 -��1 b� . �=)� K!&�3( ) 	3T&Loc. cit.:(  

�" NB� ���OV&� �� (e)�  ��	 �	 0-2���OV&� ��$:�D �T!( K!!H� ��!*4� 9D 2�

.	35 	��� �	 9&:	�S �T!( ���S� Q.%) �=)� /I� �5 0K�� . 2��5 [3<� K�� '�B��I  

 ��!& 	�3" ����� 	�3" �.�� �	 ��OV&� 95 j35�" �*?!5 ���OV&� �� 9D ���A&� �� (g

� NB� �� K�� 0	35 Q	�" Q3TS�" Q	�" K!5 �	 �$:�D K�� �5�!TD 9A!*& �	 . ��P*�  .�?1

�" /*G" �� �"3TS -��� 0�)3�3�" ���OV&� �� K���5��5  �	 �=)� �!?" �5 0�"� K�� 9D �4��

.	35 	���  

:�2 (� �  FRR("*  �-)"
  

.2�*,$ ��	�� �V*," '�12&�.�2�2� . '�S�*G" (e)�  
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?" . ���34 �5 9D ��	�� K�� /I� (g ��!*"� b� �� �*?!5 2��B& 0��� ��1��� �=)� �!

 �	 l<� 6�*G" ��3).� +� .2� 2$�34 �=)� �!?" �	 �)�4	 NB� '� Q�.	 9D��Z 72��5 �(3"

) 	35 2$�34 �(3" ��!*"� b� 2�Drahos , op. cit. p 32.(  

y3D ��(� 9*,>�5 �U�( 9Z�1 0-2&.�� K�� �	
1

 c& 95 �2*5� �"3TS '�*�	�	 '�3�S 95 d

K�� 9D 	3T& Q S� �$2H5 �"� 0	3T& /TS ����	  e)�G" J��A� �	 oG� �	��� �5 �����!*"� K!�Z

K"�D 9*�3&�& E3I� �B; . ��� K�� 0: 95 J���OV&� 9&31 9& ���� 7��� /;�5 �RD  ':�H� 95 �=��

�" 	��. J��,4 J��A� �T!( F��%�� '3YT$ ��@�	 J P?" 9PR5 0	��� ����5 �	�,D 0�$  .

) 2� 2$�34 NB� �� ��D . N,DCorre, 1996: 123E:2*�� K�� .( �RS �$ �!T$� #��  0'��

 95 . 2� 2!�v� ���OV&� �� Q�A&��� -2&.�� K�� �	 ���� 7���2& -2&.�� 9A!*& . ��� �	 ��!rv�

.2� �	�I ��� ����	 dc&  

 E�� �	 . -2&.�� K�� �� 2H516069*!TD 0 -��	�� �� '�T)��� �� ��  E.� %T!> 0+!R@&� �(.

 �4�5 9D 	�	 2=H� #$ -��	�� .2��T& Q S� ��R" �� �$��	�� -�	�I J���!*"� 9D 	3T& ���34�	

9!" S� %T!> .	��� /;�5 �� 	��3" '� ��  95 Q3�3" ��»�*&35 .� y35«2  �5 ��B" 	3T& �	�I ��

-��	�� �"� 0��� �3?D ����� E3I� . 2S�3( e)�G" �)3�3�" 9P���  �3cV" 	34 �5 �� �� K��

�" �T!( F��%�� NB� 9P��� �5 j.�?" 0	�!@5 �8& �	 �� ���	�� 2�2> J�S��*4� ���5 9D 	��	  �$

 95 �. �"� .	35 .� �$��	�� J�2( �c� �=> 9&��35�" . �G� �� � -��	�� Q�2(� K�� .	3?&

 	�	 9"�	� �� �5�� '�$��	�� E�.� '�T$ . 	�P& /TS 	34 2=H� K��)Holdsworth, 1936: 

481, 487.(  

 -2&.��»{ D ��� .� ��D�. �!w3�«3  7	35 �$��	�� ���OV&� J���!*"� #*4 �5 �S.��

 ���OV&� 2U '3&�( 9D 	35 '� �� 2H5 9D��Z1624  s 4 �5 -�1	�	 -2&.�� K�� �	 .2� N�3O�

�T& -��	�� 9D 	�D Q S� ����	 -2&.�� ��� 	��� �H!B; �� d&�" 2&�3� 02��5 oG� J��A� �

                                                             

1. Coke.  
2. Book of Bounty. 
3. Clothworkers of Ipswich 1615. 
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 �3?D /4�	 95 �� ��.��� 9D 2�2> �:�D J��A� 02�2> e?D 02�2> 6��*4� :	�3" 9� �	 �@"

) 2�D /<*�"Walterscheid, op. cit. p. 323.(  

�� Y�Z� [	P� ��  � � !"#  $% ,���� ��3� � @/% �  :�.�*  

.	3� 2�2> ��� F&�	 	.�. NB� �� K�� (e)�  

I ��3"� �� K�� (g.	3� NB� �� '�&� ��!1	�� . /4�	 '��@*H�  

~ I� 9G,& 9D ���S��*4� ���5 (f �!$ 02��5 �RB( J�S��*4� -2�  ���OV&� ��!*"� 9&31

�T& �	�I .	3�  

 9*��1 �8& �	 �$��	�� ��!*"� '�3�S 95 6��*4� �� 0-2&.�� K�� �	 9D ��� K*c1 '���� 9*B)�

.6�*G" �� 9& . 	35 -2�  

 E�� �	1620 " . 	�	 ���( 9>3� 	�3" �� �)3�3�" �� Q	�" ���P� +!R@&� Q�3S +RA

9V�: ) 2?& N�3O� 9D 	�	 	�=�?!� '� 9!RS ��Foster, 1960: 74–75.(  

6 �� J)�O
  � !"#  $% �	
�� )H�  � @A(\A �!� .1624  

-	�c*�� k3� v?�" 0�5�%!)� -��	�� -�.	 �	 �)3�3�" �� ���OV&� J���!*"� .��� ��$ �� . -2� �&�

%!)3�3�" '3&�( �� J���OV&� 2U '3&�( �"� .	35 -	�*�� �.	 	34 9!).� s�2$�1  2H5 95 K�� �� 9D)

 h���O*4�»��OV&� 2U '3&�(« 0»�)3�3�" '3&�( « ��»'�*,R@&� 6��*4� �� '3&�( «�" -2!"�&  (	3�

-	�c*�� k3� K�� 95  E�� �	 9D ��OV&� 2U '3&�( .	�	 9T��4 �$1623  �	 . N�3O�1624  9R��" 95

 /"�3S �� �P� .	35 '�( .	 h�	.2� J2" 95 '�*,R@&� �	 6��*4� �� ���5 ����� 	�!�5 02"��	 ��>�

 9*��1 ���( 9S3U3" K!&�3( N)�( �	 : K"�D ���S 2S�3( . E3I� 9D 	35 K�� '3&�( K�� �!<�3"

.	35  

� ����*�� 95 �� ���OV&� J���!*"� �"�T� '3&�( K�� ���*�� K�� .	3T& Q S� ��R" 	�3" b

 J:3OV" �.�� �� �4�� ���OV&� [3<� E�� -	��=Z J2" 95 9D 	35 6��*4� �� -��5�	

�" ���(�5 �H(�. 6�*G" K!).� ���5 �3?D .�TR( �	 0-3!� �$ 95 9;35�" 9&31 95 0	3�  9D ��

                                                             

1. Statute of Monopolies. 

D
ow

nl
oa

de
d 

fr
om

 q
jrl

.c
m

irq
.ir

 a
t 2

3:
07

 IR
D

T
 o

n 
T

hu
rs

da
y 

M
ay

 1
9t

h 
20

22

http://2.188.15.35/article-1-77-fa.html


 »146«                           �����/�	
�� � �� ����� �������7����/94 

2& �35%" J2" �	 �� 6��*4� '� �� -	�c*�� �� �4�� �� ��@�	 oG� 9D �;�� 95 9*B)� 7���

 . �	�O*(� Q�8& �	 E *4� . 	�,� NB� . 2��B& 	��� �	 �3?D K!&�3( 9!).� E3I� �5 �"� K��

) 	3?& J��A� 95 9TX) �� �$:�D �T!( F��%�� '3YT$ 0�3?D �S�T*>�BUGBEE, op. cit. 

pp. 27-28.(  

'� F� (-	�") FG5 9D ��� (-	�") FG5 -	%&�� ����	 '3&�( K��  	��3" . '3&�( J�w���*��

y3D �U�( .��� -	�D '�!5 �� ` 6��*4� �� ��H� ` ���OV&� [3<� ��A"1  9RT> �� 9D

9!=�  9P��� ���5 .� �8& 95 .��� -	�	 9w��� -	�" K�� �� �ROc" �!,c� 0��� '3&�( K�� '�12��D

 (-	�") FG5 �	 f�2�" l���� 6��*4� 9"��!$�31 b�6 2��5 02��5 ���	 ��  ��� �1_�. �c$ 2>�.

) 2��5Devaiah, op. cit.:(  

.	3� �.�A*" E�� -	��=Z �� 2��B& . 2��5 	.2V" 2��5 '� �	 f�2�" ���OV&� �� J2" (e)�  

�" -	�	 �H(�. 6�*G" K!).� 95 l<� 9"��!$�31 (g  �I�G�� 95 l<� ��	�� K���5��5 .	3�

�" �RH� �3?D 95 6��*4� 	.�. �	 ����� F<& 9D 	�!1 9*��	  �@�	 63& 95 �B,& �. .2&�

��.�3& ��H� 0J�S��*4�  	3>. 95 	34 ��P*5� . �3$ �� -	�c*�� �5 �R4�	 '��@*H�I 9D ���$

-	�.� �" 06��*4� �� '�2" Q�8& �5 '3&�( K�� 9,��<" �	 .��� -	�P& '�!5 �BRX" 02&�  �c1 '�3�

. 6�*G" �A��� �	 9D ��� K�� �	 Q�8& .	 K�� J.�c� 9D �	 0��� -2� 9*,&�	 �V*," �H(�

�" Q�2(� �r� �Br ���5 9D �,D K!).� 0'�2" '3&�( �	 9D �)��  FS��*4� ����	 2�Z �$ 02�D

�W 02��5 9*����� J�3I �" 9*4��� ��  E�3�" K!T$ �5 %!& �P��"� 6��*4� �� '3&�( 9*B)� .	3�
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1. Lord Coke. 
2. Novelty.  
3. Utility.  

D
ow

nl
oa

de
d 

fr
om

 q
jrl

.c
m

irq
.ir

 a
t 2

3:
07

 IR
D

T
 o

n 
T

hu
rs

da
y 

M
ay

 1
9t

h 
20

22

http://2.188.15.35/article-1-77-fa.html


 $% � !"#  � �
��� '� �� ���' &����                                   »147 « 

 .2� 2$�34 #$»'	35 3& «�" 9Y&� 95 	.2V" l<� '3&�( K�� �	  �	 '�*,R@&� .�TR( �	 9D 2�

�" g�,� 95 3& '�"� '� .��� -2"�  

 �5 �c)�G" �� y3D 	��" 9D 	3B& Q3RH" 9*B)� .2��5 e)�G" '3&�( �5 2��B& ���OV&� �� K�� (	

 K!T$ �5 �c)�G" 	��" ��� ��,!Z '3&�( ��OV&� 2U '3&�(1624  �@�	 �5 �c)�G" �� ���

J3D�!5 ��3S	 �	 �"� .K!&�3(
1

  Q2S 0{��� K�� �5 .	3T& 9w��� '� �� ��.�c*" h "�D Q3=c" �.

 '� /I� 9D �S��*4� ���5 6��*4� �� 9"��!$�31 9D ��� ��H" K�25 0y3D 	%& '3&�( �5 �c)�G"

 �� I� . ���?!� l<� . -	35 	3>3" /B( �� �	�I 9>. �!$ 95 0��� 9*��1 J�3I '� �	

.2� 2$�3G&  

$`s�O" . '���2��4 d���" 95 2��B& ���XS� �� (  9&3T& '�3�S 95 .	��� 	��. 9TX) '�12��D

 . ���� NB� �*,��B& 2�2> �H�I 	.�. 0y3D �8& 95 .	3?& �R4�	 ��$:�D �T!( F��%�� NB�

s�O" . Q	�" 95 9TX) �5 .	3� �R4�	 '�12��D 9D 	3� �XS� ���> �	 l<� 2��5 9"��!$�31 K���5�

-�=5 F��%�� . 2��5 ��.�U .2��5 9*��	 -��T$ 95 �� 2!)3� . ��.  

.	��� 	��. 9TX) J��A� 95 2��B& �� K�� ��XS� (.  

 N!�� 9H"�> /D y�*?" d���" 95 . 2��5 9*��	 -��T$ 95 �� �"3TS �c�� 2��B& �� K�� (�

.2&���  

�� �!4� j�� .	  ��!*"� ��XS� ���5 %!& �5�%!)� �"3P� -�.	 �	 9D 	35 �;.�� 9RT>

.	35 ��.�U �$��	��  

 '3&�( �	 9>3� /5�( 9*P&1624  95 6��*4� �� 0.	 K�� �� Q�2D �!$ �	 9P��� y3D �!,c� .

 '�3�S»�!PR" �� « 95 �� 9"��!$�31 9D ���2& �2=H� -��	�� K���5��5 .	35 -2?& 9*��1 �8& �	

�3�S K�� �	 #$ 9*��1 �$��	�� ��!*"� Q�8& '�T$ 9PR5 02��T& �XS� 6�*G" 95 �H!B; �<� '

K���� .	35 9*��1 ���( 2!�v� 	�3" '3&�( �" .�  .	 h�	.2� J2" 95 6��*4� 9"��!$�31 ��XS� #!�!5

 N�3O� �5 9D 2&2<*H" �4�5 9*B)� .	35 -��	�� 2�2� I 95 9*,5�. '3&�( K�� N�3O� �� '�(

                                                             

1. Bircot.  
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1. http://ssrn.com/abstract=811023[Accessed 20/10/2015].  
2. Chose in Action.  
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